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Amendment of 47 C.F.R. § 1.1200 et seq. )
Concemiaa Ex Parte Presentations in )
Commiuion Proceedinp )

To: Tbe Commission

REPLY COMMENTS

BeIlSouth Corporation and Be1lSouth Telecommunicationa, Inc. (coDectively

"BellSouth"), by their~ hereby submit reply commeata in IUJ)port of tile Federal

Communications Bar Association'. ("FCBA") comments lUbmiUed ia reapoose to the

Commission's Notice 01ProposedRule Making, 60 Fed. Res. 8995 (Feb. 16, 1995) ("NPRM'). 1

The purpose oftbe NPRM was to create simpler, dearer, and leis restrictive rules

governing exparte presentations which comply with "fundamental principles offaimess."

NPRM at 11. Both BeJlSoutb and the FCBA submiUed coznrnent. wbiGh applauded tbeac aoaJs.

The FCBA expressed concern, however, over the Commission'. propoul to adopt • "permit-but

disclose" role with regard to virtually all proceedings, regardless ofwhether ruJemaJdng or

adjudication is involved. See FCBA Comments at 5-7. BeUSouth shares the FCBA's concem

and urges the Commission to retain the distinction between rulemaldngs lAd adjudications by

-
BellSouth 1110 wishes to respond to SpriDt'. impUclw that BeilSouda ......'y
withheld the reau1ts ofa PNR & AJsociates study uatiI sbonJy lMItbN die _.WM period
in CC Docket 94-1. See Sprint Comments at 3 n.2. It sbould be DOted thIt IUbmiasion of
the study wu precipitated by aneed to respoDd to uDlUbl&amiated daimI made by other
parties shortly before the IUDSbine period. Although SpriDt is correct that the data for the
study wu collected in the Spring and Summer of 1994, PNil cl AJsociatea did DOt
complete ea¢ry ofthe data into a database UDtil Fall 1994. Tbua, analysia oftbe data did
not begin until Fall 1994 and wu not finalized until March 1995 when it wu promptly
reported to the Commission in the ex parte filing. 0 1
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not adoptina a permit-but-disdole rule for adjudieationl aDd quaai-adjudications.

The Commission proposed not to continue its proIuDition on "parle CODtIctI in

adjudicatory proceedinp and to allow these contaetl purIUIDt to • permit-but-dildole rule

(except with regard to matters designated for hearina). AItbougb the CommissioR', propoul

would certainly simplifY the rules by~ one standard apply to all proceedings, it also may

have the unintended atfoct ofcompromisina the integrity of the Commission's adjudicatory

process. ~ the Commission itselfrecognized, the D.C. Circuit baa iDdicated that "ex parte

presentations compromise the taimeu ofa proceeding wbere they reflect '[a]urrept.itioua.ortI

to influence an official charged with the duty ofdeciding CODteIted iuuea upon III opeIl record. '"

NPRM at 1 18 (quoting Louisiana Ass'n ofIndependent Producers Y. PERC, 9sa F.2d 1101,

1113 (D.C. Cir. 1992». The Commission also recognized that similar priDapIes have led court,

to conclude that "decision-makers should be insulated from ex palte COAtaCtI wbeRev« ageACy

action resembles judicial action - including adjudication and quasi-adjudicatioD. NPRM It , 19

(citing Sierra Club v. Castle, 657 F.2d 298, 400 (D.C. Cir. 19&1); POtHr Authority ofNew York

v. FERC, 743 F.2d 93, 110 (2d Cir. 1984).

The FCBA took: exceptioD to the FCC'. proposal to exteNt the permit-but-disdole rule to

~ 6nding that it "would distort and compromise the adjudicatory proceu." FCBA

Comments at S. BellSouth agrees. PJeading cycles are estlbliabed to provide IB opponuaity b"

opposing parties to present their "best case" to the decision-mIk.. 1Dd tD rebut tM aIIepUou of

an opposing party. A permit-but-disclose approach will extend these cyclea endIeuIy. At

present, parties are fulJy able to uk leave of the Commillion to me additioul p1eIdinp baed

on subsequent developments. Additionally, parties are entitled to have meetings with the

decision-maker after the close ofthe pleading cycle ifall interested parties have beIIl iDvRed.
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A. the FCBA poilu~ by aIlowiaa "JKII* contacts puraIaDt to a permit-but-dilclole

requirement, pleading cycles wiD become virtually irrelevant. Su FCBA Comments at 6-7.

Unlike a pleading cycle, there is no requirement that III opposing puty be given Ul

opportunity to rebut evidence or allegations made by another party during an exparte

presentation before a decision is rendered. Thus, by making an exJXII'* presentation after

ple.dings have been filed, a party increases the chance that an opposiDs party will DOt have time

to rebut ita presentation, especially ifthe presentation is made relatively late ia the adjl.Idicatory

process. By the time an opposing party becomes aware oftile presentation, a decision may

already have been reached. More importantly, judicial review ofsud1 cases is greatly

complicated because it may be unclear what constitutes the record on review.2

For similar reasons, the FCBA concluded, and BeUSouth agrees, that "no apparent public

interest would be served by IUCh a [permit but disclose] procedwe that CMDOt equally well be

served by requiring parties in such proceedings - when they feel a need to suppIemeIlt the

authorized pleadings - to submit such supplementation in the form ofa written preIaltation,

accompanied by a motion for leave to submit the same outside ofthe authorized pleading cycle,

and with service ofcopies ofboth supplement and motion upon aU interested partiea." FCBA

Comments at 7.

On the other band, ifa permit-but-disc1ose rule is adopted for adjudicatory ud quui

adjudicatory proceedings, BellSouth also agrees with the FCBA that the CommiuioA sbou1d

require the party making such a presentation to serve copies ofthe presentation, ifwritten, or

summary thereot: iforal, to all interested parties. See FCBA CommeDts It 7 D.S.

2 BeI1South suggests that, in an adjudicatory settinp, expllI1e CODtlds dloukI be permitted
only in situations where parties have been giveD an opportwIity to object aDd the
opportunity has passed without any objections being filed.
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CONCLUSION

parte contacts in adjudicatory and quasi-adjudicatory proceedKIp aDd adoptins tile propoMd ex

parte rules for rulemakings only.

Dr! I sovm COI1I'Ql\A'I'IO"
BELLSoUl'llTIUcOMMUNICATIONI, INC.

By their attorney:

f/c:;iiU= ~-L'-7)
M. Robert Suthedand
4300 Southern Bell e.ter
675 W. Peldaree S&reet, N.E.
Atlanta, Georaia 30375
(404) 529-3854

April 28, 1995
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